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prohibits an eligible plan from permit-
ting participants and their bene-
ficiaries to make an election among
different investment options available
under the plan, such as an election af-
fecting the investment of the amounts
described in paragraph (b)(1) of this
section.

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR
51447, Aug. 27, 2003]

§1.457-9 Effect on eligible plans when
not administered in accordance
with eligibility requirements.

(a) Eligible governmental plans. A plan
of a State ceases to be an eligible gov-
ernmental plan on the first day of the
first plan year beginning more than 180
days after the date on which the Com-
missioner notifies the State in writing
that the plan is being administered in
a manner that is inconsistent with one
or more of the requirements of §§1.457-
3 through 1.457-8 or 1.447-10. However,
the plan may correct the plan incon-
sistencies specified in the written noti-
fication before the first day of that
plan year and continue to maintain
plan eligibility. If a plan ceases to be
an eligible governmental plan,
amounts subsequently deferred by par-
ticipants will be includible in income
when deferred, or, if later, when the
amounts deferred cease to be subject to
a substantial risk of forfeiture, as pro-
vided at §1.457-11. Amounts deferred
before the date on which the plan
ceases to be an eligible governmental
plan, and any earnings thereon, will be
treated as if the plan continues to be
an eligible governmental plan and will
not be includible in participant’s or
beneficiary’s gross income until paid to
the participant or beneficiary.

(b) Eligible plans of tax-exempt entities.
A plan of a tax-exempt entity ceases to
be an eligible plan on the first day that
the plan fails to satisfy one or more of
the requirements of §§1.457-3 through
1.457-8, or §1.457-10. See §1.457-11 for
rules regarding the treatment of an in-
eligible plan.

[T.D. 9075, 68 FR 41240, July 11, 2003; 68 FR
51447, Aug. 27, 2003]
§1.457-10 Miscellaneous provisions.

(a) Plan terminations and frozen
plans—(1) In general. An eligible em-
ployer may amend its plan to elimi-

§1.457-10

nate future deferrals for existing par-
ticipants or to limit participation to
existing participants and employees.
An eligible plan may also contain pro-
visions that permit plan termination
and permit amounts deferred to be dis-
tributed on termination. In order for a
plan to be considered terminated,
amounts deferred under an eligible
plan must be distributed to all plan
participants and beneficiaries as soon
as administratively practicable after
termination of the eligible plan. The
mere provision for, and making of, dis-
tributions to participants or bene-
ficiaries upon a plan termination will
not cause an eligible plan to cease to
satisfy the requirements of section
457(b) or the regulations.

(2) Employers that cease to be eligible
employers—(i) Plan not terminated. An
eligible employer that ceases to be an
eligible employer may no longer main-
tain an eligible plan. If the employer
was a tax-exempt entity and the plan is
not terminated as permitted under
paragraph (a)(2)(ii) of this section, the
tax consequences to participants and
beneficiaries in the previously eligible
(unfunded) plan of an ineligible em-
ployer are determined in accordance
with either section 451 if the employer
becomes an entity other than a State
or §1.457-11 if the employer becomes a
State. If the employer was a State and
the plan is neither terminated as per-
mitted under paragraph (a)(2)(ii) of this
section nor transferred to another eli-
gible plan of that State as permitted
under paragraph (b) of this section, the
tax consequences to participants in the
previously eligible governmental plan
of an ineligible employer, the assets of
which are held in trust pursuant to
§1.457-8(a), are determined in accord-
ance with section 402(b) (section 403(c)
in the case of an annuity contract) and
the trust is no longer to be treated as
a trust that is exempt from tax under
section 501(a).

(ii) Plan termination. As an alter-
native to determining the tax con-
sequences to the plan and participants
under paragraph (a)(2)(i) of this sec-
tion, the employer may terminate the
plan and distribute the amounts de-
ferred (and all plan assets) to all plan
participants as soon as administra-
tively practicable in accordance with
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